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A Parent with Primary Custody of the Couple's
Children May Be Ordered to Pay Child Support to a
Parent with Partial Custody Under Pennsylvania

Law: Colonna v. Colonna
PENNSYLVANIA LAW - FAMILY LAw - CHILD SUPPORT -

The Penn-

sylvania Supreme Court held that the Pennsylvania Rules of Civil
Procedure do not prohibit the non-custodial parent from collecting
child support from the custodial parent:
Colonna v. Colonna, 885 A.2d 649 (Pa.2004).

Mary and Robert Colonna (hereinafter "Mary" and "Robert," respectively) married in 1983, separated in 1996, and obtained a
legal divorce in 1999.1 When the couple separated in 1996, Robert
asked for primary legal and physical custody of the four children
the couple had together during their marriage.2 Pending the outcome of Robert's petition, the parties agreed to share legal and
physical custody of the children equally. In 1997, before the court
made a ruling on the final custody amount to be paid, the trial
court ordered Robert to pay Mary child support in the amount of
$6,132.00 per month,4 as well
as to pay for many other expenses'
for Mary and the children.6 In May of 1998 the court returned a

1. Colonna v. Colonna, 855 A.2d 648, 648 (Pa. 2004).
2. Colonna, 855 A.2d at 648.
3. Id.
4. This amount was amended by the trial court to $5,132.00 in June of 1998, as the
court had erroneously included Mary's legal fees as a "reasonable need of the children." Id.
at 649. The amount was adjusted again in August of 1998 to $3,132.00 per month, which
represented a reduction based on the amount overpaid by Robert. Id.
5. The other expenses included health insurance for the children and Mary, the interest of the mortgage on the home they had previously shared while married, car insurance,
homeowners insurance, personal property insurance, private school tuitions, property and
maintenance expenses, utilities, after-school program costs, summer camp, music and
dance lessons, and family memberships in several clubs and organizations. Colonna v.
Colonna, 788 A.2d 430, 432 (Pa. Super. Ct. 2001).
6. Colonna, 855 A.2d at 649. The Master arrived at this calculation by determining
Mary's earning capacity, assessed at a net monthly income of $4,607 (based on Mary's educational background, the fact that she had not been employed since the birth of the couple's
first child, and the deductions she would be entitled to when filing her taxes), comparing it
to the $28,208 per month Mary asserted as her "reasonable needs" for the children and
herself, $21,106 of which was attributable to the children, and the majority of the remainder to certain expenses Mary did not want Robert to have direct control over. Id.
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custody decision, granting Robert primary legal physical custody
of the children during the school year, and the same to Mary during the summer months.7
Based on the fact that Robert was now the primary custodial
parent, he sought to terminate payments of child support.8 The
trial court allowed Robert to amend his petition to reflect material
and substantial changes in circumstances, specifically a significant decrease in Robert's net monthly income,9 and a hearing was
held before the Master on these matters in October of 1998.10
Robert presented evidence of reasonable needs and living expenses
amounting to $14,843.23 per month," while Mary presented evidence of unchanging needs in terms of monthly income and earning capacity."2 While the income levels of the parties in this case
required a Melzer calculation 3 to be conducted, the Master did not
utilize this calculation, as the Master could not calculate anymore
than a "presumptive minimum" that Mary and Robert would owe
to one another with the incomes that had been calculated for each
party by the trial court. 4 The Master stated that while the equation set forth in Pennsylvania Rules of Civil Procedure Rule
1910.16-5(a)(2) 5 seemed to fit the parties' situation, the disparity
7. Id. Included in this order was the grant of partial custody to Mary of one or more of
the children on Tuesdays and Thursdays during the school year, and the same for Robert
during the summer; Mary and Robert alternate weekends and holidays with the children
during the year; and each parent has a quasi "summer vacation" with the children for two
weeks during the year. Id.
8. Id. Robert was determined to be the custodial parent because he had legal and
physical custody of the children for 73% of the year, while Mary's legal and physical custody amounted to 27% (including the time during which the children were at summer
camp). Id.
9. Robert's income went from $85,942.00 per month to $16,130.00 per month between
the 1996 and 1997 tax periods. Id.
10. Id. at 650.
11. In 1997 Robert had asserted reasonable needs in the amount of $12,839.00. Colonna v. Colonna, 788 A.2d at 432.
12. Colonna, 855 A-2d at 649. See discussion supra note 6.
13. Melzer v. Witsberger, 480 A.2d 991 (Pa. 1984). A Melzer calculation requires the
court first to determine the reasonable needs of the child or children. Melzer, 480 A.2d at
996. From there the court takes the income from one parent, divides it by the total amount
available for support from both parents (father's income plus mother's income), and multiplies that amount by the amount determined as the reasonable needs of the children. Id.
14. Colonna, 855 A.2d at 649-50.
15. The version of the Rule in place at the time of the hearing mandated that, in situations in which the combined monthly incomes of the parties exceeded $10,000.00, the figure
of $10,000.00 should be the figure used as the combined income in calculating support
requirements. Id. at 650; see PA. RULE. CIV. PRO. 1910.16-5 (1998). Furthermore, subsection (2) stated that if the obligee's net monthly income is $2,000.00 or greater, the court
should use the figure of $2,000.00 as the obligee's income, thus assigning to the obligor a
net monthly income of $8,000.00. PA. RULE. CIV. PRO. 1910.16-5 (1998).
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between Mary's and Robert's incomes was such that the Master
did not find this calculation to be fair to Mary. 6 Using Mary's and
Robert's "actual" net monthly incomes along with the guidelines
set forth in Rule 1910.16-5, the Master calculated the support
owed to Mary by Robert to equal $294.00 per month, 7 and ruled
that Robert should continue to pay the expenses he was paying
prior to the order. 8
The trial court heard exceptions that had been filed by both parties and determined that Robert's payment of child support should
be in the amount of $810.00 per month, thus sustaining Mary's
exceptions in part. 9 The trial court granted Robert's motion for
reconsideration in May of 1999, but because the decision was not
reached within 120 days of the grant, the motion for relief was
considered to have been denied. 20
Robert appealed and the appellate court reversed, holding that
Robert, as the custodial parent, could not be obligated to make
child support payments to Mary.2' The appellate court reasoned
that the trial court's decision, in essence, exempted Mary from her
statutory obligation to support her children, forcing Robert to pay
more than his share.22 The superior court went on to state that
both the Master and the trial court failed to recognize that, because Robert is the custodial parent, he is considered to be the
obligee for the purposes of determining the amount of child support to be awarded by the non-custodial parent. 3

16. Colonna, 855 A.2d at 650.
17. The Master offset the child support owed to Mary by the amount Mary would owe
to Robert, based on the amount of time the children were in the custody of each parent. Id.
18. Id. See discussion supranote 5.
19. Id. The Judge thought it inappropriate to consider the amount Mary would owe to
Robert, as Robert had not filed for child support, and therefore, the amount reflects payments owed to Mary based solely on the guidelines and the percentage of time Mary had
custody of the children. Colonna v. Colonna, 788 A.2d at 435-36 n.7.
20. Colonna v. Colonna, 788 A.2d at 436. "The reconsidered decision ... shall be rendered within 120 days of the date the motion for reconsideration is granted. If it is not
rendered within 120 days, the motion shall be deemed denied." PA. R. CIV. PRO. 1930.2
(2003).
21. Colonna, 855 A.2d at 651.
22. Id. (citing 23 PA. CONS. STAT. § 5301 (2002)).
[Ilt is the public policy of this Commonwealth, when in the best interest of the child, to
assure a reasonable and continuing contact of the child with beth parents after a separation or dissolution of the marriage and the sharing of the rights and responsibilities of child
rearing by both parents ....
23 PA. CONS. STAT. § 5301.
23. Colonna, 855 A-2d at 651. (citing PA. R. CIv. PRO. 1910.16-1, Explanatory Comment
B.2., which recognizes that the custodial parent supports the children directly in the fact
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The Pennsylvania Supreme Court granted Mary's petition for
allocatur to determine whether the custodial parent could be ordered to pay child support to the non-custodial parent. 4 The majority of the court determined that such an order may be entered,
remanding the case to the trial court for a calculation of support to
be paid by Robert to Mary.25 Justice Newman based her reasoning
on the notion that if the non-custodial parent does not have as
significant an income as the custodial parent, the non-custodial
parent will not be able to maintain the lifestyle to which the children are accustomed while they are at that parent's house.2 6 She
went on to say that the children will favor the parent who has the
ability to provide a more extravagant lifestyle, putting a strain on
the contact between the children and the non-custodial parent,
which is not in the best interests of the children.2 7
The court determined that, given a situation of largely disparate
incomes between the parties, the trial court must consider the factors in Rule 1910.16-5(b) to determine whether deviation from the
guidelines for support is warranted. 8 The trial court should then
consider whether the non-custodial parent has adequate assets to
provide for the children appropriately in terms of housing and
amenities.29

that the children primarily reside with that parent, thereby meeting his or her entire support obligation to the children).
24. Id. at 648.
25. Id. at 652.
26. Id. at 651.
27. Id. at 651 n.5. See supra note 22.
28. Colonna, 855 A.2d at 652. Rule 1910.16-5(b) states:
In deciding whether to deviate from the amount of support determined by the guidelines,
the trier of fact shall consider:
(1) unusual needs and unusual fixed obligations;
(2) other support obligations of the parties;
(3) other income in the household;
(4) ages of the children;
(5) assets of the parties;
(6) medical expenses not covered by insurance;
(7) standard of living of the parties and their children;
(8) in a spousal support or alimony pendente lite case, the period of time during which the parties lived
together from the date of marriage to the date of final separation; and
(9) other relevant and appropriate factors, including the best interests of the child or children.
PA. RULE. Civ. PRo. 1910.16-5 (2002).
29. Colonna, 855 A.2d at 652. The majority explains: "[Tihe term 'appropriate' does not
mean equal to the environment the children enjoy while in the custodial parent's care, nor
does it mean 'merely adequate[,]'" leaving the level of appropriateness to the trial court's
discretion. Id.
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Justice Nigro wrote a concurring opinion, agreeing with the majority that where the incomes of the parties greatly differ, the trial
court should look to Rule 1910.16-5(b) to determine if the amount
of support should deviate from the presumptive minimum." He
separately concurred in order to advise trial courts against deviating from the presumptive minimum for support in a case on the
basis that a child will prefer the parent who can afford to buy him
or her more material possessions.3'
Chief Justice Cappy authored a dissenting opinion based on his
belief that a non-custodial parent is not entitled to payment of
child support by the custodial parent.3 2 He was concerned by the
vagueness of the majority's definition of the term "appropriate,"3
as well as the statement by the majority that "this ruling is not
limited to those high income cases where the combined net income
of the parents exceeds $15,000 per month, but rather encompasses
all situations where there is a 'significant disparity in income.""
Furthermore, Chief Justice Cappy found the majority's approach
to child support actions akin to equitable distribution actions, in
that the majority's rule addressed the augmenting of wealth
rather than the needs of the children involved, upon which a custody support action is designed to be focused.35 Lastly, the dissent
concentrated on the same issue as Justice Nigro's concurrence the idea set forth by the majority that the wealthier custodial parent would be tempted to buy the affections of the children, causing
the relationship between the children and the non-custodial parent to suffer.36 The Chief Justice made clear his disgust with the
idea that a child's love could be bought and, to a greater extent,
that the majority opinion supports such a belief.
The traditional way to examine child support issues was to begin by examining the income of the non-custodial parent to determine the amount owed to the custodial parent. In 1984, Penn30. Id. at 653 (Nigro, J., concurring).
31. Id. (Nigro, J., concurring).
32. Id. (Cappy, C.J., dissenting).
33. See explanation supra note 29.
34. Colonna, 855 A.2d at 653. (Cappy, C.J., dissenting) (citing Majority Opinion at 652).
35. Id. (Cappy, C.J., dissenting).
36. Id. at 654. (Cappy, C.J., dissenting).
37. Id. (Cappy, C.J., dissenting).
38. See, e.g., 27C C.J.S. Diuorce § 676 (1986) ("As an award of child support must be
commensurate with the noncustodial parent's ability to pay it and yet remain self supporting, and the custodial parent's need to receive it, the divorce court must also take into account the parents' living expenses and debts"); Stephanie Giggetts, Annotation, Application
Of Child-Support Guidelines To Cases Of Joint-, Split-, Or Similar Shared-Custody Arrangements, 57
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sylvania courts were faced with a situation in which the father
(the custodial parent) and the mother (the non-custodial parent)
were both asking the court to grant them support from the other. 9
Arden Melzer and Lynn Witsberger were divorced in 1978.0 Melzer was granted custody of the children in 1980, and several
months later, he petitioned the court for $400.00 per month in
child support from Witsberger; Witsberger subsequently filed her
own complaint, asking for support from Melzer for expenses incurred while visiting the children.4 '1 The Supreme Court granted
allocatur to set uniform guidelines for the calculation of child support.4 '2 The majority stated that while there was no lack of case
law on the issue of determining child support, there was a complete lack of organization. 3
The court began its analysis by stating that the purpose of child
support, first and foremost, is the child's best interest and welfare;
that support of the child is no different from all other roles in parenting, making it the shared duty of both parents." Justice Larsen, writing for the majority in Melzer, set forth a three-step
process for determining the amount of child support owed by each
4 5
parent.
First, the court must establish the reasonable needs of
the children at the time the action for support is brought so as to
ascertain how much money is required for the care of the children.4 '6 For the second step the majority created a formula to cal-

A.L.R.5th 389 (1998) ("Thus, the guidelines require the noncustodial parent to make the
child-support payment to the custodial parent"); 24A AM. JUR. 2D Divorce § 1104 (1998)
("Where a divorce decree grants the custody of a minor child to one parent but makes no
provision for the child's support, the noncustodial parent is liable generally to the custodial
parent for the support furnished to the child after the decree").
39. Melzer v. Witsberger, 480 A.2d 991, 993 (Pa. 1984).
40. Melzer, 480 A.2d at 993.
41. Id.
42. Id. at 994. This case came to the Supreme Court prior to the creation of the Formula for the Pennsylvania Guidelines for Support Obligation. PA. R. CIV. PRO. 1910.16-4
(1998).
43. Melzer, 480 A.2d at 994.
44. Id. See also 23 PA. CONS. STAT. ANN. § 5301:
The General Assembly declares that it is the public policy of this Commonwealth,
when in the best interest of the child, to assure a reasonable and continuing contact
of the child with both parents after a separation or dissolution of the marriage and
the sharing of the rights and responsibilities of child rearing by both parents and
continuing contact of the child or children with grandparents when a parent is deceased, divorced or separated.
23 PA. CONS. STAT. ANN. § 5301 (1985).
45. Id. at 995-96.
46. Id. at 995. The court called this the expense of child support. Id. Referring to the
reasonable needs of the child, the court stated:
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culate each parent's total support obligation, taking the income
from one parent, dividing it by the total amount available for support from both parents (father's income plus mother's income), and
multiplying that amount by the amount established in step one."
The court noted here that the amount of time each parent spends
with the children does not affect the amount owed by each party. 8
Once the court arrives at a figure for each party, the third step
requires the court to calculate the total support to be paid by each
party, taking the support obligation of each parent (found in step
49
two) minus the support provided by each directly to the children.
The dissent, authored by Chief Justice Nix, criticized this decision,
stating that the creation of such a formula should have been left to
the legislature." He believed this determination to be beyond the
scope of the judicial system.5 '
The legislature responded in 1989, creating Pennsylvania's first
child support guidelines. 2 Pennsylvania Rule of Civil Procedure
1910.16-1 served as an introduction to the support guidelines, outlining exactly which sections to turn to for the calculation of supWhat constitutes necessities depends upon the facts and circumstances of the particular
case. They include food, clothing, lodging, medical care and proper education. They are not
limited to those things which are absolutely necessary to sustain life, but extend to articles
that are reasonably necessary for the proper and suitable maintenance of the child in view
of his social station in life, the customs of the social circle in which he lives or is likely to
live and the fortune possessed by him and his parents.
Id. at 995-96. (citing Bethea v. Bethea, 258 S.E.2d. 796, 799 (N.C. App. 1979)).
47. Id. at 996 n.6.
48. Melzer, 480 A.2d at 996.
49. Id.
50. Id. at 999-1000 (Nix, C.J., dissenting).
51. Id. (Nix, C.J., dissenting).
52. See PA. R. Civ. PRO. 1910.16-1 to 16-5 (1989). These guidelines were promulgated,
as specified in § 4322. 23 PA. CONS. STAT. § 4322 (1985). This statute states:
(a)Statewide guideline.- Child and spousal support shall be awarded pursuant to a
Statewide guideline as established by general rule by the Supreme Court, so that
persons similarly situated shall be treated similarly. The guideline shall be based
upon the reasonable needs of the child or spouse seeking support and the ability of
the obligor to provide support. In determining the reasonable needs of the child or
spouse seeking support and the ability of the obligor to provide support, the guideline
shall place primary emphasis on the net incomes and earning capacities of the parties, with allowable deviations for unusual needs, extraordinary expenses and other
factors, such as the parties' assets, as warrant special attention. The guideline so developed shall be reviewed at least once every four years.
(b)Rebuttable presumption.- There shall be a rebuttable presumption, in any judicial
or expedited process, that the amount of the award which would result from the application of such guideline is the correct amount of support to be awarded. A written
finding or specific finding on the record that the application of the guideline would be
unjust or inappropriate in a particular case shall be sufficient to rebut the presumption in that case, provided that the finding is based upon criteria established by the
Supreme Court by general rule within one year of the effective date of this act.
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port.53 Subsection (b) of the rule addresses the amount of support
awarded. 4 Subsection (c) sets forth the policy that the child support guidelines are to be reviewed every four years by the legislature, ensuring the appropriateness of the amount awarded in child
support actions.55 This section of the Pennsylvania Rules of Civil
Procedure has not undergone any significant changes during the
course of those mandated reviews.56
Rule 1910.16-2 was adopted in 1989, setting forth grids with
which child support was to be calculated. The rule, at its inception, and through the review in 1993, determined the amount of
child support owed to the obligee by comparing the respective incomes of both obligor and obligee." In 1998, the rule was vacated
and replaced by various sections relating to the parties' income.59
The legislature's review in 2002 brought slight changes in form
and substance."
53. PA. CONS. STAT. § 4322, PA. R. Civ. PRO. 1910.16-1 (1989).
54. Id. Subsection (b) reads:
If it has been determined that there is an obligation to pay support, there shall be a rebuttable presumption that the amount of the award determined from the guidelines is the
correct amount of support to be awarded. The presumption shall be rebutted if the trier of
fact makes a written finding, or a specific finding on the record, that an award in the
amount determined from the guidelines would be unjust or inappropriate.
PA. R. Civ. PRO. 1910.16-1(b) (1989).
55. PA. R. CIV. PRO. 1910.16-1 (1989).
56. See PA. R. CIv. PRO. 1910.16-1 (1993); PA. R. CIV. PRO. 1910.16-1 (1998); PA. R. CIV.
PRO. 1910.16-1 (2002).
57. PA. R. Civ. PRO. 1910.16-2 (1989).
58. See PA. R. Civ. PRO. 1910.16-2(1989), and PA. R. Civ. PRO. 1910.16-2 (1993); See, e.g,
Opie v. Richart, 598 A.2d 1321, 1322 (Pa. Super. 1991).
59. See PA. R. Civ. PRO. 1910.16-2 (1998). The rule includes the method of calculating
net income defining what constitutes gross monthly income, how parties are to treat social
security income benefits and other forms of public assistance, what constitutes net monthly
income and fluctuation of income, and how it all comes together to affect child support
payments. Id. The final portion of the rule states:
When the parties' combined net income exceeds $15,000 per month, child support
shall be calculated pursuant to Melzer v. Witsberger (citation omitted). The presumptive minimum amount of child support shall be obligor's percentage share of the
highest amount of support which can be derived from the schedule or the chart for
the appropriate number of children and using the parties' actual combined income to
determine obligor's percentage share of this amount. The court may award an additional amount of child support based on the remaining combined income and the factors set forth in Melzer.
Id.
60. See PA. R. CIV. PRO. 1910.16-2 (2002). Added to the definition of how to treat social
security benefits and other forms of public assistance was "payments to a child due to a
parent's disability or retirement." PA. R. Civ. PRO. 1910.16-2(b) (2002). Furthermore, the
category of "dependency tax exemption," which states that the court may allow for a tax
exemption based on the amount paid by the non-custodial parent in child support, was
added '[in order to maximize the total income available to the parties and the children...."
PA. R. CIv. PRO. 1910.16-2(f) (2002).
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Rule 1910.16-3 was essentially a worksheet: parties filled in the
blanks with their own personal financial information.6 1 Subsection (b) of 1910.16-3 contained a table outlining the expenditures
of parties on their children based on how many children they had
and the combined net monthly income of the parties.62 The table
illustrated the expenditures in the form of percentages, and this
figure was used in the calculation set forth in the worksheet of
subsection (a).63
Rule 1910.16-3 was amended in 1993, at which time minor
The amendment included a
changes were made to the rule.'
change in the wording of the introduction of the rule65 and an increase in the levels of income in the table in subsection (b).66
In 1998, however, Rule 1910.16-3 was revamped entirely.
Subsection (a) became a chart, laying out the child support schedule based on the amount of income the parties brought in monthly,
up to $15,000, and the number of children, ranging from one to
six.6 Subsection (b) was similar to the original subsection (b), in
that it charted the proportional expenditures of both of the parties; however, this newer version took the range of incomes, set
forth a dollar amount, and then added to it a percentage that accounted for the amount expended by the parties on the children. 69
In 2002, subsection (a) of the 1998 version became the entirety of
the rule, and subsection (b) was removed. °
Subsection (a) of the original version of Rule 1910.16-3 became
Rule 1910.16-4 in 1998.71 Initially in 1989, however, Rule 1910.164 illustrated the considerations for deviating from the child sup61. See PA. R. Civ. PRO. 1910.16-3 (1989).
62. Id.
63. Id. E.g., a person whose net monthly income amounts to $701- $995 and has two
children spends 35.8% of his or her income on the children. Id. The calculation itself takes
into account total income, net monthly income, deductions for each party, as well as the
aforementioned percentage of expenditure of the parties based on amount of income and
number of children. Id.
64. See PA. R. CIv. PRO. 1910.16-3 (1993).
65. The introduction to the 1989 version of subsection (a) read: "The formula for the
determination of the amount of support is as follows:" PA. R. Civ. PRO. 1910.16-3 (1989). In
1993 it was changed to read: "The formula is consistent with the grids, and serves to illustrate how the grids are derived. Using the formula, support can be determined as follows:"
PA. R. Civ. PRO. 1910.16-3 (1993).
66. PA. R. CIv. PRO. 1910.16-3 (1993). Income levels "$8,001-$9,000" and "$9,001$10,000" were added. Id.
67. See PA. R. Civ. PRO. 1910.16-3 (1998).
68. PA. R. Civ. PRO. 1910.16-3(a) (1998).
69. PA. R. CiV. PRO. 1910.16-3(b) (1998).
70. See PA. R. CIV. PRO. 1910.16-3 (2002).
71. See PA. R. CIV. PRO. 1910.16-3 (1989), and PA. R. CIV. PRO. 1910.16-4 (1998).
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port guidelines.72 In 1993, while the subsection headings underwent minor changes, the substance of the rule remained the
same. 73 The 1998 amendment changed the rule completely, adding to former Rule 1910.16-3(a) the definitions of how to proceed
in cases of more than six children, cases of shared custody," cases
of split custody,75 cases involving spousal support, and the consequences of allocating support. 7' The rule stayed substantially the
same after the review in 2002. 77
The original version of Rule 1910.16-5 addressed the applicability of the Support Guidelines, giving examples of how the equations in the Support Guidelines were to be used. 8 It also defined
72. PA. R. Civ. PRO. 1910.16-4 (1989). The reasons for deviation included:
(1)unusual needs and unusual fixed obligations;
(2)other support obligations of the parties;
(3)other income in the household;
(4) ages of the children;
(5)assets of the parties;
(6)medical expenses not covered by insurance;
(7)standard of living of the parties and their children; and
(8)other relevant and appropriate factors, including the best interests of the child or
children.
PA. R. Civ. PRO. 1910.16-4(b) (1989).
73. See PA. R. Civ. PRO. 1910.16-4 (1993). Subsection (a) originally read: "Ifthe amount
of support awarded is within ten percent above or below the amount of support determined
by the guidelines, the court, permanent hearing officer or hearing officer need not specify
the reasons for the amount of the deviation." PA. R. CIV. PRO. 1910.16-4(a) (1989). In 1993
it was changed to read: "If the amount of support deviates from the amount of support
determined by the guidelines, the trier of fact shall specify, in writing, the guideline
amount of support, and the reasons for, and findings of fact justifying, the amount of the
deviation." PA. R. CIv. PRO. 1910.16-4(a) (1993). Subsection (b) originally read: "If the
amount of support awarded is not within ten percent above or below the amount of support
determined by the guidelines, the court, permanent hearing officer or hearing officer shall
specify the reasons for, and make findings of fact justifying, the amount of the deviation."
PA. R. CIv. PRO. 1910.16-4(b) (1989). It changed in 1993 to read "In deciding whether to
deviate from the amount of support determined by the guidelines, the trier of fact shall
consider...." PA. R. Civ. PRO. 1910.16-4(b) (1993).
74. Shared (or "substantial") custody arises when "the obligor has regular contact,
including vacation time, with his or her children, and ... he or she makes direct expenditures on behalf of the children." PA. R. Civ. PRO. 1910.16-4(c) (1998). This section goes on
to say that when the obligor has custody of the child or children for 40% or more of the
year, there is a rebuttable presumption that he or she is entitled to reduce his or her payments of child support to the obligee. Id.
75. Split (or "divided") custody is defined as one or more of the parties' children living
with the obligor, and one or more of the parties children living with the obligee. PA. R. Civ.
PRO. 1910.16-4(d) (1998).
76. PA. R. Civ. PRO. 1910.16-4 (1998).
77. See PA. R. Civ. PRO. 1910.16-4 (2002).
78. PA. R. Civ. PRO. 1910.16-5 (1989). The rule also spoke to more narrow issues, such
as Support for Adult Children Enrolled in Post-High School Programs, Support Obligations
When Custodial Parent Owes Spousal Support, Child-Care Expenses, etc., going into detail
about how these situations should be treated. Id.
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different income-related terms, addressing what should be included in the different variables involved in the equations, and the
treatment of additional income pieces for the purposes of the
Guidelines.79 When Rule 1910.16-4 changed its form in 1998, so
did Rule 1910.16-5, adopting the deviations once contained in Rule
1910.16-4.80 Rule 1910.16-5 continues to be the rule regarding deviations from the guidelines for support, going unchanged in 2002
by the legislature."'
The Pennsylvania Supreme Court responded to the original set
of rules in its decision in Ball v. Minnick.82 This case involved a
divorced couple and their two children, both of whom lived with
their mother (Ball) and her new husband.83 The trial court ordered support by the father (Minnick) to Ball in the amount of
$400, which was $113 less than the amount suggested in the
guidelines for support.84 The appellate court reversed, holding
that the trial court improperly looked only to the child support
guidelines. 8 The majority ruled that the guidelines were a starting point, but neither superceded Melzer nor denied the trial judge
discretion in fashioning support orders to meet the specific, relevant facts of the case. 8 The Pennsylvania Supreme Court granted
allocatur to clarify the support guidelines of the Pennsylvania
Rules of Civil Procedure.87
The court began its analysis by facing the Melzer calculation
head-on.88 Justice Cappy, writing for the majority, explained that,
with the adoption of 1910.16-1 to 16-5 in 1989, the use of the Melzer calculation had become all but obsolete, and should only be
used in situations in which the incomes of the parties exceeds the
amount set forth in the guidelines." Justice Cappy then moved on
to the issue of the judge's discretion in deviating from the guidelines, stating: "Deviation will be permitted only where special
needs and/or circumstances are present such as to render an
award in the amount of the guideline figure unjust or inappropri79.
80.
81.
82.
83.
84.
85.
86.
87.
88.
89.

Id.
Compare PA. R. CIV. PRO. 1910.16-5 (1998), with PA. R. CIv. PRo. 1910.16-4 (1998).
See PA. R. CIV. PRO. 1910.16-5 (2002).
648 A.2d 1192 (Pa. 1994).
Ball, 648 A.2d at 1194.
Id.
Id. at 1195.

Id.
Id. at 1194.
Ball, 648 A.2d at 1195.
Id.
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ate."9" The court affirmed the decision of the appellate court, remanding the case to the trial court to determine the award based
on the guidelines.9
Justice Flaherty dissented, asserting that while the guidelines
were a good starting point for the determination of child support,
they were not created to be the last word on the amount of support.92 He reasoned that the guidelines, by their very nature, were
to be adjusted to higher or lower levels on a case-by-case basis,
depending on the facts.9"
In 1995, the Pennsylvania Superior Court was asked to consider
whether a non-custodial parent was entitled to receive child support.94 The court answered this question in the affirmative. 95 Little v. Little involved a husband and wife who, in anticipation of
their impending divorce, created a marriage settlement agreement
which granted child support to the wife in the amount of $1500
per month.96 The husband began to care for the children when the
wife voluntarily entered herself into a twenty-eight day alcohol
rehabilitation program, at which time husband petitioned the
court to terminate child support.9 7 The trial court found husband
to be the custodial parent and granted his petition.9" The Superior
Court reversed, citing various factors that lead to the decision that
the non-custodial parent be granted child support by the custodial
parent.9 9 These factors included custody of the children for
roughly 50% of each month; transportation responsibilities to-and90. Id. at 1196. See supra note 72.
91. Ball, 648 A.2d at 1198. In order to further clarify the appropriate use of the support guidelines, the majority explained:
The support guideline amount is presumed to be (1) a payment which the obligor can
reasonably afford and (2) a payment that is reasonably necessary to further the
child's welfare. The clear intent of the guidelines, therefore, was to do away with individual, case-by-case determinations of just what constitutes the reasonable needs
and expenses of the particular parties involved and thus to limit the trial court's discretion. In other words, the trier of fact need not, nor should he or she, consider in
the first instance, the actual expenses of the parties in an effort to establish the reasonable needs of a particular child. Instead, the trier of fact must assume initially
that the guideline amount constitutes the amount necessary to meet the reasonable
needs of the child.
Id. at 1197 (emphasis in original).
92. Id. at 1198. (Flaherty, J., dissenting).
93. Id. (Flaherty, J., dissenting).
94. Little v. Little, 657 A.2d 12, 16 (Pa. Super. 1995).
95. Little, 657 A.2d at 16.
96. Id. at 13.
97. Id.
98. Id.
99. Id. at 16-17.
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from the custodial parent's house, school, and other activities; and
significant disparity between the earning capacities of the parties.'00 The court was careful to limit this holding, however, to
cases in which "the 'visitation' amounts to de facto shared custody
and where the non-primary custodial parent is able to demonstrate regular, necessary and reasonable expenses incurred attendant to the visitation/custody."'0 ' The case was therefore remanded to the trial court to consider the proper amount, consistent with Melzer, as the parties' incomes exceeded the amounts set
forth in the guidelines.
There have been vast changes in the realm of child support determinations. The legislature and courts alike have been very responsive to changing lifestyles, stereotypes and cultural norms.
While the introduction of the Support Guidelines brought a level
of conformity to the courts of Pennsylvania, judges are still able to
exercise discretion in their decisions, exhibited in their ability to
deviate from the Guideline figure."°3 Furthermore, with the legislature's review of the Rules every four years, the likelihood of the
Guidelines becoming stale is diminished, keeping the law current
with the changing needs of children throughout Pennsylvania.
The reasonable needs of the child are always the primary conBecause chilcern in a court's determination of custody issues.0
dren's needs have changed and matured over the years, so too
must the rulings of the court. The holding in Colonna v. Colonna
is an example of such progression. While the court's decision in
Colonna was appropriate for this individual fact situation, the majority's application of this holding to cases of all socioeconomic
Taking into account the assets of the
situations is too broad.'
parties in this case, the standard of living of the parties and their
children, and other relevant factors," 6 Colonna is the perfect example of a case that requires a deviation from the Support Guidelines. °7 The underlying reason for the decision to deviate given by
the majority is therefore sensible as it applies to this case. The
rationale given by Justice Newman for the extension of this hold100. Little, 657 A.2d at 16.
101. Id. at 16-17.
102. Id. at 17; See PA. R. Civ. PRO. 1910.16-5 (2002).
103. See Little, 657 A.2d at 16-17.
104. 23 PA. CONS. STAT. § 4322 (1985). See supra note 52.
105. Colonna,, 855 A.2d at 652.
106. These other relevant factors included the best interest of the children, Mary's earning capacity compared to Robert's, etc.
107. Id.; See also PA. R. CiV. PRO. 1910.16-4 (2002).
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ing to all cases involving significantly disparate incomes between
parties, however, is not as apparent.' °8
The majority's explanation of how, when, and to what cases this
holding shall apply is vague at best. It leaves several definitions
to the whimsy of the trial judge, which will bring inconsistency to
Pennsylvania family courts. Justice Cappy's dissent succinctly
and accurately addresses the broad discretion granted to trial
judges by this decision." 9 The majority states that trial courts
must consider deviation from the Support Guidelines "where the
incomes of the parents differ significantly," and inquire "whether
the non-custodial parent has sufficient assets to provide the children with appropriate housing and amenities during his or her
period of partial custody," but gives no basis with which the courts
are to make such a determination.110 The majority further confuses matters by adding: "We specifically note the term 'appropriate' does not mean equal to the environment the children enjoy
while in the custodial parent's care, nor does it mean 'merely adequate.' The determination of appropriateness is left to the discretion of the trial court, upon consideration of all relevant circumstances.""' This statement merely serves to bookend the meaning
of the term "appropriate," without giving any indication as to how
trial courts shall proceed through the middle ground of the word's
definition.
By extending this holding beyond high income cases, the majority all but nullifies the Child Support Guidelines. In essence,
what the majority has done is take the stability introduced into
the realm of child support by the Child Support Guidelines and
turn it back into a crapshoot. It is going to be nearly impossible to
predict how an action for support will be resolved by the court in
almost any case.

108. Colonna, 855 A.2d at 652. The majority expressly stated:
Our holding is not limited to cases, such as the instant matter, where the combined
net income of the parties exceeds $15,000.00 per month, thus requiring a Melzer
analysis pursuant to Pa.R.C.P. 1910.16-2(e)(2). Because a significant disparity in income may exist where the net income of the parties is less than $15,000.00 per
month, there is no objective reason to distinguish Melzer cases from other support
matters.

Id.
109.
110.
111.

See id. at 653-54.
Id. at 652. See also id. at 653 (Cappy, C.J., dissenting).
Id.
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These sentiments are echoed in articles written in The Legal Intelligencer"' and Pennsylvania Law Weekly." 3 In these publications, attorneys responded to the decision by articulating their
interpretations as to how parents seeking custody and courts
throughout the state will respond.14 Robert's attorney, Chris Gillotti, expressed his concern about how courts from county-tocounty will implement the rule of this case, seeing the possible
result as a complete lack of uniformity across the state, as was the
situation prior to the creation of the Support Guidelines." 5 Some
believe there will be an increase in litigation stemming from Colonna, as non-custodial parents with smaller incomes than the
custodial parents' may be inclined to try to obtain child support
payments."' One attorney went so far as to liken this decision to
the opening of Pandora's Box." 7
Children are entitled to be fed, housed, educated, clothed, and
well cared for by their parents, among other things, regardless of
their parents' financial stations in life. It was once unrealistic to
think that there could be one set of rules that could apply to the
broad spectrum of socioeconomic situations of child custody cases
in Pennsylvania, but that became a reality with the advent of the
Child Support Guidelines. They allowed the Pennsylvania courts
to truly focus on the child's needs, rather than concerning themselves with trying to come up with formulas and figures for the
parents' needs. This was the purpose of the Guidelines, focusing
on an "obligor/obligee" model for determining support issues. Parties and attorneys generally knew what the support obligation was
going to be - both in amount and to which party it would be paid causing many to settle out-of-court for that reason. With the extension of the holding of Colonna to all cases of disparate incomes,
there is no longer a basis for that understanding. Litigation is a
lengthy, expensive, and often painful process for parties involved
in a custody dispute. With that in mind, it is difficult to see how
the extension of the decision set forth in Colonna is catering to the
needs of children.
112. Christopher Lilienthal & Melissa Nann, Court: Primary Custodial Parent May
Have To Pay Child Support, THE LEGAL INTELLIGENCER, May 10, 2004, at 1.
113. Christopher Lilienthal, Family Law Primary Custodial Parent May Pay Support;
Significant Disparity In Income Justified Deviation From Support Guideline,
PENNSYLVANIA LAW WEEKLY, May 10, 2004, at 1.
114. Lilienthal & Nann, supra note 111, at 1; Lilienthal, supra note 112, at 1.
115. Lilienthal & Nann, supra note 111, at 3; Lilienthal, supra note 112, at 2-3.
116. Lilienthal & Nann, supra note 111, at 3.
117. Id. at 1.
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